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CURRENT DECISIONS 

Constitutional Law — Eminent Domain — Restriction of Apartment-Houses 
AS Aesthetic Use. — A state statute provided for the designation of residence 
districts by city councils, from which apartment-houses and other unwelcome 
erections were excluded. Compensation was provided for the property owners 
who might be out of pocket thereby. The plaintiff, after being refused a permit 
to build an apartment-house in a restricted district, brought mandamus against 
the inspector of buildings to compel the issuance of one. Held, that the writ 
should be refused, this being a public use and a proper subject for the exercise 
of eminent domain. Brown and Dibbell, JJ., dissenting. State v. Houghton 
(1920, Minn.) 176 N. W. 159. 

In the original hearing the court held this to be an aesthetic use merely, and 
not a public use, classing it with the billboard cases. State v. Houghton (1919, 
Minn.) 174 N. W. 885. The same court had previously held that such statutes 
restricting the building privileges of property owners were not to be sustained 
under the police power. State v. Houghton (1916) 134 Minn. 226, 158 N. W. 1017. 
No previous decision has been found openly holding a use admittedly aesthetic, 
unaccompanied by any other advantage to the public, to be a proper subject of 
eminent domain. Cf. Larremore, Public Aesthetics (1906) 20 Harv. L. Rev. 35. 
Yet the use in the instant case is mainly, if not wholly, aesthetic, and the Minne- 
sota court, without subterfuge, declares it public. The decision is sound and wel- 
come. It is submitted that similar statutes may ultimately be sustained, even in 
Minnesota, under the police power. Cf. Freund, Police Power (1904) 165. For 
an excellent discussion of the billboard cases, see Terry, Constitutionality of Sta- 
tutes Forbidding Advertising Signs on Property (1914) 24 Yale Law Journal, 
i; also (1917) 26 ibid., 420; (1919) 28 i&id., 835. 

Constitutional Law — State Constitlttional Provision Requiring Defence 
OF Contributory Negligence to be Left to the Jury.— Article 23, section 6 of 
the Constitution of Oklahoma provides that "the defence of contributory negli- 
gence or of assumption of risk shall, in all cases whatsoever, be a question of 
fact, and shall at all times be left to the jury." Held, that this provision did not 
violate the federal Constitution. Chicago etc. R. R. v. Cole (1920) 40 Sup. Ct. 68. 

In the words of Justice Holmes : "There is nothing, however, in the Constitu- 
tion of the United States or its Amendments that requires a State to maintain 
the line with which we are all familiar between the functions of the jury and 
those of the Court." See Comments, supra, p. 896. 

Constitutional Law — State Sedition Act Valid. — Prior to the federal 
Espionage Act Montana enacted a statute in similar terms, under which the 
present petitioner in habeas corpus was convicted. When called on by a mob to 
kiss the flag, he had objected that it was "nothing but a piece of cotton with a 
little paint on it ... It might be covered with microbes." Held, that the writ 
would not issue, as a state may legislate in protection of the flag. Ex parte Starr 
(1920, D. Mon.) 263 Fed. 145. 

This case brings out once again, and forcibly, that the question of free speech 
is primarily not one of law or constitutionality, but of policy and community 
ideals. See (1920) 29 Yale Law Journal, 337; Hart, Power of Government 
over Speech and Press (1920) 29 ibid., 410. 

Contracts— Discharge— Impossibility.— The plaintiff, a mining company, sued 
to recover damages for loss of profits resulting from a breach of the defendant's 
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contract to furnish them with continuous electric power. The defendant com- 
pany sought to excuse themselves by showing that the interruptions in the service 
were due to the inability to obtain proper insulators owing to the war, and that 
they made diligent effort to, and did procure other insulators as soon as possible. 
Held, that the plaintiff should recover. Coal District Power Co. v. Katy Coal Co. 
(1920, Ark.) 217 S. W. 449. 

The defence set up in the instant case is that usually known as impossibility of 
performance, but more accurately described as greatly increased difficulty. See 
Corbin, Discharge of Contracts (1913) 22 Yale Law Journal, 513, 519; (1918) 
27 ibid., 953. Anything short of absolute physical or legal impossibility is usually 
held an insufficient excuse, and the court reached that result here by construing 
it as a contract to furnish electricity at all events. For a discussion of impos- 
sibility with respect to war contracts, see Comment (1919) 28 ibid., 399. 

Contracts — Surety Bond to Secure Performance — Laborers as Third-Party 
Beneficiaries. — The defendant company executed a bond to the state to secure 
performance of a contract for building a highway. The bond was conditioned 
on such performance by the contractor, and also, in a separate clause, on pay- 
ment by the contractor of every laborer employed. A laborer who had not been 
paid by the contractor brought suit against the surety on the bond. Held, that 
no one other than the state can maintain suit on the bond. Fosmire v. National 
Surety Co. (May, 1920, N. Y. Ct. App.) not yet officially reported. 

In two similar cases the Supreme Court of Ohio has lately held that laborers 
and material men can maintain suit on such bond as the intended beneficiaries 
thereof. See Comments, supra, p. 914. 

Deeds — Delivery — Descent and Distribution. — The grantor owned farm land 
and certain lots. Several years before his death he and his wife executed deeds, 
conveying to each of his children a remainder in equal parts of his property, ex- 
cepting one, to whom he conveyed a life estate with remainders in her brothers 
and sisters. Each deed recited that it was not to take effect during the life-tjme 
of the grantors. The grantor then delivered the deeds to his attorney and 
directed him to deliver them at his death to the respective grantees. After his 
death the daughter to whom he had conveyed a life estate brought a bill for the 
partition of this real estate, alleging that the grantor had died seized of all the 
real estate and that it had descended to his heirs at law. Held, that there was 
a good delivery of the deeds and the estate of which the grantor died seized was 
not an estate of inheritance. Bullard v. Sudmeier (1920, 111.) 126 N. E. 117. 

For a discussion of the validity of such delivery and of other similar recent 
cases, see Comment (1920) 29 Yale Law Journal, 549; and Ballantine, Delivery 
of Deeds in Escrow (1920) 29 Yale Law Journal, 826. 

Equity — Quieting Title — Contract to Renew Lease. — The plaintiff had 
leased mining land to the defendant for a period of thirty years, the lease con- 
taining an option to renew for a like period upon certain conditions. Suit was 
brought five years before the expiration of the first term to have the agreement 
to renew cancelled, on the ground that the conditions precedent to the defend- 
ant's privilege to renew had not been complied with. Held, that the agreement 
to renew did not constitute such a cloud on the title as equity would remove. 
Elkhom Valley Coal Land Co. v. Empire Coal & Coke Co. (1920, App. Div.) 
181 N. Y. Supp. 132. 

The decision was based on the ground that the record of the lease was not 
constructive notice to subsequent purchasers of an incumbrance. It is difficult 
to see from a business stand-point how such a power, valid on its face, would 
not constitute sufficient danger of a cloud to give equity power to act. See, 



